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Court of Appeals of the District of Columbia 


No. 5229. 

Mike Falcone, Appellant, 
vs. 

A. Paradiso. 


I 

a Supreme Court of the District of Columbia. 

Equity. No. 45939. ! 

A. Paradiso, Plaintiff, 

vs. j 

Mike Falcone, The Franklin National Bank, Defendants. 

I 

United States of America, ! 

District of Columbia, ss: | 

Be it remembered, That in the Supreme Co^irt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, thO following 
papers were filed and proceedings had in the aboye-entitled 
cause, to wit: 

1 Bill. 

Filed Aug. 5, 1926. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 


Equity. No. 45939. j 

| 

A. Paradiso, Plaintiff, | 

vs. j 

Mike Falcone, The Franklin National Bank, Defendants. 

I 

The plaintiff respectfully shows the court as follows: 

First. That he is a subject of the Kingdom of Italy, and 
a resident of the City of Washington, District of Columbia, 
and files this suit in his own right. 

1—5229a 


o 


MIKE FALCONE VS. A. PAKADISO. 


Second. That the defendant, Mike Falcone, is a resident 
of the City of Washington, District of Columbia. 

Third. That the defendant, the Franklin National Bank, 
is a corporation doing business in the City of Washington, 
District of Columbia, 1 with offices at Penna. Ave. at 10th 
St. N. W. 

Fourth. That the plaintiff A. Paradiso, and the defend¬ 
ant Mike Falcone, were and are engaged in the wholesale 
fruit and produce business at 909 C St. N. W. as partners. 

Fifth. That during the period of, to wit, May 1, 1926 to 
July 31, 1926, the defendant Mike Falcone, collected 

2 and deposited in his own name in the Franklin Na¬ 
tional Bank, the proceeds of the aforesaid business, 

depriving the aforesaid plaintiff of the income and profits 
justly due him as a partner; and there being no funds in 
the name of the partnership to pay the necessary bills, and 
to meet the urgent needs of the partnership. 

Sixth. That the said moneys to wit, $2,000, are the funds 
of the aforesaid partnership. 

Seventh. That demand has been made of the said defend¬ 
ant, Mike Falcone, to turn over the just share of the said 
funds belonging to the plaintiff A. Paradiso. 

Eighth. Notice is not given to the said defendant before 
the granting of the temporary restraining order, because 
the said defendant would withdraw and dissipate the said 
partnership funds, and the defendant has no assets of his 
own. 

Ninth. Inasmuch as the plaintiff has no adequate relief 
at law, but can have relief only in equity, he files this bill 
of complaint and prays for equitable relief as follows: 

The premises considered, plaintiff respectfully prays: 

First. That process issue out of this Honorable Court, 
directed to the defendants, Mike Falcone, and The Franklin 
National Bank, requiring them to appear herein and make 
answer to this bill of complaint. 

Second. That a temporary restraining order, and there¬ 
after a Temporary and permanent injunction issue to 

3 the defendant Mike Falcone, enjoining him from 
withdrawing the funds deposited in the Franklin 

National Bank; and to the Franklin National Bank, en¬ 
joining it and each of its agents, servants, employees and 
those acting under it, or in active concert with it, from pay- 
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ing or causing to be paid, all or any part of the money on 
deposit in the name of Mike Falcone, the mojiey of the 
aforesaid partnership, to any one, without th<^ order of 
this Honorable Court. 

Third. That an account may be taken of all sums of money 
received by or come to the hands of the defendant Mike Fal¬ 
cone, as partner, for or on account of the partnership, for 
or on account of, or for the use of the partnership, and ap¬ 
plication thereof, and of all dealings and transactions of 
the defendant Mike Falcone, as one of the partners; and 
that the defendant Mike Falcone, may be decreed to pay to 
the plaintiff, what is his share of the partnership funds; on 
the taking of such accounts shall be found due from the de- 
fendant Mike Falcone, to the plaintiff and to deliver up to 
the plaintiff all leases, vouchers and other documents in 
the defendants’ possession, or power, belonging to the 
plaintiff: and that the said partnership be decreed dissolved 
and at an end; that for the purpose of taking su^h account 
this case be referred to the Auditor of this Court. 

Fourth. That he mav have such other and further relief 
as the case may require and to the Court seenji just and 
proper. 

A. PAR 

ALFRED CERCEO. 

D. JOYCE BEALL, 

Attorneys for Plaintiff. 

4 City of Washington, 

District of Columbia, ss: 

A. Paradiso, being sworn according to law, deposes and 
says that he has read the foregoing bill of complaint by him 
subscribed; that the matters therein alleged are true as he 
verily believes. 

A. PARADISO. 

4 

Subscribed and sworn to before me this fourth day of 
August 1926. 

[notarial seal.] J. SCHIAVOYE, 

Notarif Public , 
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Answer of Defendant Falcone. 
Filed Aug. 10, 1926. 


The defendant Mike Falcone for answer to the Bill of 
Complaint filed herein, or to so much thereof as he is ad¬ 
vised it is necessary and proper for him to answer, answer¬ 
ing says: 

1, 2 and 3. This defendant admits as true the allegations 
of paragraphs one, two and three of the Bill. 

4. This defendant 1 denies that the parties hereto ever 
formed a co-partnership for the conduct of a general fruit 
and produce business, hut avers the fact to be that they did 
engage as co-partners in the business of buying and 
5 selling bananas and lemons. 

5. This defendant denies the allegations of pai'a- 
graph five of the Bill, and states the facts to be that all 
funds derived from said partnership business were turned 
over to the plaintiff, who deposited the same in his own ac¬ 
count in the International Exchange Bank, located at 479 
H Street, Northwest. No part of the funds of said co¬ 
partnership were ever deposited in the account of this de¬ 
fendant. except on one occasion in the month of June, 1926, 
while the plaintiff was absent from the city, this defendant 
did deposit $600 of the funds of the copartnership in his 
own account pending the return of the plaintiff to the city. 
On June 29,1926, this defendant drew his check for the said 
sum of $600 deposited as aforesaid and delivered the same 
to the plaintiff who cashed said check and received the pro¬ 
ceeds thereof. This defendant avers that he has accounted 
for and turned over to the plaintiff all funds collected by 
him belonging to the said copartnership. 

This defendant avers that the business of said copartner¬ 
ship has never yielded any profit, but on the contrary has 
been operated at a loss. 

This defendant denies that said copartnership owes any 
debts or that it is in urgent need of funds for any purpose. 

6. This defendant denies that he collected or has in his 
possession, or ever had in his possession, $2,000 of the 
funds of said copartnership. He attaches hereto a state- 
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ment of his bank account with the Franklin National 
6 Bank as “Exhibit A ” and prays that it may be con¬ 
sidered as a part of this Answer. This account was 
opened by the defendant in November, 1917, apd repre¬ 
sents the savings of the defendant since that date. An 
examination of the statement will show that the defendant 


had on May 1, 1926 a balance to his credit of $517.14. Be¬ 
tween the date last aforesaid and July 31, 1926, there was 
deposited in said account $1,740.00, of which amount $600 


belonged to the partnership and was paid over to the plain¬ 
tiff on or about June 29,1926, as aforesaid. The balance of 
said fund, to wit $1,140.00 represents money belonging to 
the defendant and received bv him in the conduct of his 
business—that of buying and selling fruits and It alian gro¬ 
ceries. This business is conducted at premises 913 Louisi¬ 
ana Avenue, Northwest, the lease on said property being in 
the name of this defendant. This defendant has} no other 
bank account than that with the Franklin Natiojnal Bank 
as aforesaid, and no part of the funds now in said account 
belongs to said partnership. 

7. This defendant denies that the plaintiff ejvcr made 


demand upon him for an accounting and on the contrary 
avers that he never knew until served with a copy of the 
Bill filed herein that plaint iff claimed that any amount was 
due him from the defendant as profit from said partnership 
business or otherwise. 


8. This defendant denies that he has or ever had any in¬ 
tention of withdrawing the funds from his account except 
in the ordinary conduct of his business, and repeats that 
all of said funds are his individual property, safd copart¬ 
nership having no interest whatever thereih. 

7 And now having fully answered, this defendant 

prays that he may be hence dismissed with his rea¬ 
sonable costs. 

MIKE FALCONE. 

LECKIE, COX & SHERIER, 

Attorneys for Defendant Falcone. 

I, Mike Falcone, being first duly sworn, on oath, state 
that I have read the foregoing Answer by me subscribed, 
and know the contents thereof; that the matters a|nd things 
therein stated as of my own personal knowledge are true, 
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and those stated upon information and belief, I believe to 
be true. 

MIKE FALCONE. 


Subscribed and Sworn to before me this 10th day of 
August, 1926. 

[seal.] JUVA A. ROSS, 

Notary Public, D. C. 


s 


‘‘Exhibit A.** 


Washington, D. C M Au£. 9. 1926. 
Mike .1. I'alconc. Saring Account £2S242. 


In Account with Franklin National Hank of Washington. I). (\ 


*We earnestly request ithat this account be properly examined and if 
any discrepancy exists, a complete reconcilement of your books and the 
bank’s should he made within one week from its receipt. The account will 
be considered correct if no report is received within ten days. 


Dr. Cr> 

1926. 1926. 

Apr. 2$. Apr. 28. Balance... 

May 7. 16 May 3. 

11. 20 6... 

14. 92 10. 

IT. IS 11. 

17. .70 15. 

24. 44 22.. 

24. 79 90 25.. . . . 

June 2. 42 28. 

10. 41 75 .June 1. 

17. 20 2. 

28 . 67 8$ S.. 

29 . 600 15.’ * 

July 12. 41 75 16,. 

16. 100 21. 

17. 70 21. 

21. 25 22. 


US 07) 22. 

- 25 

1.406 32 28. 

July 1. 
13. 
15. 
19. 
30. 


575 14 
55 

24 65 
110 
8 
4 •> 

46 
16 
30 
52 

97 64 
63 50 
36 
20 

47 50 
201 
212 

140 50 
91 25 
67 

23 93 
128 
59 78 
40 

87 25 


2,315 14 
- 1.406 33 


July 31. Balance... 908 SI 
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9 Order Ref erring Cause to Auditor. 

Piled September 21, 1926. j 

# # * m * * j # 

Upon consideration of the verified Bill of Complaint, in 
the above entitled cause, dated August 4, 1926, wherein it 
is alleged, loss was sustained, and the answer of the de¬ 
fendant Mike Falcone, in which a loss is admitted, and the 
consent of the defendant Mike Falcone, bv his attorney, to 
the reference to the Auditor as prayed in the Bill of Com¬ 
plaint, it is by the Court, this September A. D. ]L926, 

Ordered that the cause be and it is hereby referred to 
the Auditor of this Court, to forthwith state the account of 
the said partnership, showing for the months of April, May, 
June, July, August and September and to the date of the 
report, setting forth: 

1. The purchase price of the fruit bought. 

2. The income derived from the sale thereof. 

3. The overhead expenses of the business. 

4. The net profit to each partner. 

5. The net loss to each partner. 

And it is further ordered that the Auditor investigate 
and report his recommendations as to the respective rights 
of each partner, in the business. 

By the Court 

WENDELL P. STAFFORD, 

Justice of the Supreme Court of t 

District of Col 

I 

10 Order Referring Cause to Special Master . 

Filed May 1, 1928. 

####### 

On motion of the defendant herein it is, by the Court, 
this 30 day of April 1928 Ordered that this cause be and the 
same is hereby referred to Herbert L. Davis, as Special 
Master, to state the account of the said partnership, show¬ 
ing for the months of April, May, June, July, August and 
September, and to the date of the report, setting forth: 

1. The purchase price of the fruit bought. 

2. The income derived from the sale thereof. 
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3. The overhead expenses of the business. 

4. The net profit to each partner. 

5. The net loss to each partner. 

And it is further ordered that the Master investigate 
and report his recommendations as to the respective rights 
of each partner, in the business. 

Bv the Court. 

W. HITZ, 

Justice of the Supreme Court of the 

District of Columbia. 

Report of Special Master. 

Filed June 4, 1929. 

*###### 


1. This cause is before the undersigned, as Special Mas¬ 
ter, the order of reference having been filed May 1, 1928. 
This cause was originally referred to the undersigned while 
Auditor of the Court under order of reference dated Sep¬ 


tember 21, 1926. 

2. The bill of complaint in this cause has for its 
11 purpose an injunction and accounting, the bill alleg¬ 
ing, among other tilings, that both the plaintiff and 
the defendant herein, were engaged in the wholesale fruit 
and produce business in the District of Columbia; that the 
defendant, collected partnership funds, during the period 
of, to wit: May 1, 1926, to July 31, 1926, which funds, 
totalling, it is claimed, the sum of Two Thousand Dollars 
($2,000.00), the defendant retained for himself. A tempo¬ 
rary restraining order was issued the 5th day of August, 
1926, enjoining the defendant, Falcone, from withdrawing 
funds from the Franklin National Bank, and, on August 13, 
1926, an injunction pendente lite issued. 

3. The answer of the defendant, Falcone, denies the ex¬ 


istence of a general partnership but admits a partnership 
for the purchase and sale of bananas and lemons. The an¬ 


swer denies that the defendant collected partnership funds 
and retained them, except the amount of Six Hundred Dol¬ 
lars ($600.00), which the defendant admits he collected and 
deposited in his account, but later turned over to the plain¬ 
tiff. 


4. This cause, after order of reference above referred 
to, came on for hearing before the undersigned on March 
25,1927, April 21,1927, May 5, 1927, December 1, 1927, and 
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July 5, 1928. The testimony adduced at the several hear¬ 
ings accompanies this report. The Special blaster has 
carefully considered the pleadings, testimony, and exhibits, 
and now proceeds to set forth his findings on the several 
matters presented by the orders of reference. No records 
are available showing the state of the accounts of the 
parties for April and May, 1926, and the partnership 
ended as of July 31,1926, so that since July 31, 1|926, there 
is no account to be stated. 

I. 

The Purchase Price of the Fruit Bought. 

5. The plaintiff introduced into evidence bills showing 
the purchase price of fruit, for the months of j June and 
July, 1926. (See plaintiff's Exhibits 3, 7 and 8j) 

Bought from the Fruit Auction Company: 

3 . $341.12 

7 . 374.37 

10 . 417.11 

14 . 531.84 

14 . 226.$7 

17 . 574.Q0 

21 . 737.47 

24 . 562.714 

28 . 316.37 

1 . 468.01 

6 . 760.73 

12 . 383.35 

19 . 149.0j0 

19 . 642.$6 

26 . 184.lj2 


June 
£ £ 


L £ 


L i 


£ £ 


£ £ 


£ L 


£ £ 


£ £ 


Julv 

Julv 


£ £ 
£ £ 
£ £ 
£ £ 


£ £ 
£ £ 


26 . 101.8 

26 . 549.8 


Bought from the Baltimore Fruit Exchange: 

June 16 ..... 355.85 

23 . 296. <0 

25 . 421.^5 

. 387.1 


£ £ 


£ £ 


$7,321.69 


July 9 


£ £ 


19 . 286.10 


1,747.05 


Total fruit purchased.|. $9,068.74 

2—5229a 
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The plaintiff paid the above companies for the amounts 
shown. 


II. 

Income Derived from the Sale Thereof. 

6. At the hearing plaintiff introduced exhibits Nos. 1 
and 2; No. 1, identified as deposit slips on the bank of 
the defendant. Falcone. The deposit slips are in the hand¬ 
writing of the said defendant (R. 116), and contain the 
bank book number of the defendant (R. 120). The de¬ 
fendant always was at the place of business and received 
the money for the purchases made (R. 42, 42, 45 
13 and 120). The plaintiff would be away most of the 
time (R. 22, 120). The defendant told tbe plaintiff 
he would pav him the ir.onev represented bv the deposit 
slips (R. 23).* 

There was also introduced into evidence by tbe plaintiff, 

Exhibit Xo. 2, which shows the amounts of the deposit 

• • 7 1 • r . 1 . 

slips listed and totalled, the total being Three Thousand 
two hundred seventy'Dollars and fifteen cents ($3,270.15). 
Exhibit Xo. 3 was also introduced into evidence bv the 
plaintiff which shows expenses totalling the amount of 
Five Thousand One hundred ninetv Dollars and fiftv-five 
cents ($5,190.55). When the account was stated, the de¬ 
fendant was present (R. Ill, 112), and remained until 
the account was completed and offered no objection (R. 
111). After the account was stated, the defendant told 
the plaintiff he would pay the loss (R. 34, 123). 


m. 


The Overhead Expenses of the Business. 


Rent for the month of June.. .$50.00 

Rent for the month of July. 50.00 


IV. 

The Net Profit to Each Partner. 

7. The business was not operated at a profit but at a 
loss. The answer of the defendant, Falcone, states: 

I 

“This defendant avers that the business of said copart¬ 
nership has never yielded any profit, but on the contrary 
has been operated at a loss.” 
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V. 

The Net Loss to Each Partner. 

8. The account stated between the parties shows the 

collection of Three Thousand Two Hundred Seventy Dol- 

* 

lars and fifteen cents ($3,270.15) by the defendant 
14 and which was indicated by the deposit slips, con¬ 
taining the bank book number of the defendant, and 


ntiff intro- 
; not paid 


in the handwriting of the defendant. The pla 
ducecl evidence to show that this monev wa 
him, and it is claimed by the defendant, Falcbne, that it 
was paid over and settlement made therefor, 'the Special 
Master has carefully considered all the testimdnv bearin 0- 

» I v 

on this question, and his finding, based in p^rt upon i 
close observation of the demeanor of the witnesses, and 
their conduct on the stand, is that this monqy was m 
paid to the plaintiff by the defendant. 

The loss to each partner, therefore, is as follows: 


Loss to the plaintiff. . 
Loss to the defendant 


Recommendations of Special Master. 


$1,635.08 

1,635.07 


9. The Order of Reference directs the Special Master to 
investigate and report his recommendations as) to the re¬ 
spective rights of each partner, in the business!. It is the 
recommendation of the Special Master that the amount 
payable by the defendant, Falcone, to the plaintiff, in settle¬ 
ment of the accounts of the parties, be fixed by the Court at 
said sum of Sixteen Hundred thirty-five Dollars and eight 
cents ($1,635.08). 

Expense of Reference. 

10. The expense of reporting and transcribing the testi¬ 
mony adduced before the undersigned while Auditor was 
Seventy-nine Dollars and thirty cents ($79.30), find the ex¬ 
pense of the testimony adduced before him as Special 
Master was Fifty-five Dollars and forty-centos ($55.40). 
These items, aggregating One Hundred thirty-fbur Dollars 
and seventy cents ($134.70), have been advanced by 
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15 the plaintiff. Since the Order of Reference to the 
Special Master, the Special Master has devoted 

sixty-seven (67) hours to the study and consideration of this 
vexatious matter, for which he has entered a charge of Two 
Hundred Eighty-five Dollars ($285.00). This item has also 
been advanced by the plaintiff. The ultimate assessment ot 
these fees and expenses are to abide the final action of the 
Court. 

11. The testimony adduced before the undersigned, and 
the exhibits introduced in evidence before him, are returned 
herewith, together with the Court papers. 

Respectfully submitted, 

HERBERT L. DAVIS, 

Special Master. 

Jun. 4, 1929. 

Exceptions to Report of Special Master. 

Filed June 14, 1929. 

#•**### 

Comes now the defendant in the above entitled cause and 
excepts to so much of the report of the Special Master, filed 
herein on the 4th day of June, 1929, as states and finds that 
the total cost of the fruit purchased by the partnership was 
$9068.74, and for ground of said exception states: 

1. From the plaintiff's testimony, record pages 68, 69, 
70 and 71. it appears that he purchased fruit for which he 
paid $9,068.74, but that the fruit so purchased was not all 
bought for the partnership. He bought fruit for himself, 
Falcone, Salvador Ruggieri, Rocco Ruggieri and one Guil- 

iani. All the fruit thus bought was charged by the 

16 sellers to the plaintiff and no separate invoice was 
made and no record kept of the amount of fruit so 

purchased by the plaintiff for each or any of the persons 
above mentioned. The plaintiff did not know and there 
was no evidence to show how much was paid by him for 
the fruit purchased for any of the parties above mentioned. 
Notwithstanding the testimony in this respect, the Auditor 
in his said report, finds that the entire amount of fruit was 
purchased for the partnership. 

2. The defendant further excepts to so much of the re¬ 
port of the Special Master as finds that the partnership 
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sustained a loss of $3,270.15 and for ground of s|aid excep¬ 
tion says that there is no evidence in the record lipon which 
said finding could properly be sustained, the plaintiff him¬ 
self having testified, record page 123, that he did not know 
what loss had been sustained. As a further groijnd of said 
exception, the plaintiff says that unless the anjiount paid 
for fruit bought for the partnership and the selling price 
thereof is known, it is impossible to ascertain whether there 
was either profit or loss to Ihc partnership. 

LECK1E, COX & SUER TIER, 

Attorneys for Defendant. 


Alfred G. Cerceo, Plsq., 
Attorney for plaintiff: 


I 

Please take notice that the foregoing exceptions will be 
calendared for hearing on Fridav June 21. 1929. I 

LECKIE, COX & SHERljER, 

Attorneys for Defendant. 


Service of a copy of the foregoing exceptions 
acknowledged this 14th day of June, 1929. 

' ALFRED G. CERC 
Bv DAVID F. SMITH 


land notice 
EO, 


Attorney for plaintiff. 


17 


Memorandum Opinion. 
Filed October 12, 1929. 


# 


* 


* 


* 




# 


* 


The case having been heard upon exceptions |to the re¬ 
port of the Special Master filed by the plaintiff and by 
the defendant Falcone, and the record having been examined 
by the Court, it is ordered that all the exceptions be over¬ 
ruled. 

By the Court, I 

WENDELL P. STAFFORD, 

Associate \ Justice. 


Dated Oct. 12/1929. 
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Motion for Rehearing. 

Filed October 29, 1929. 

Comes now the defendant in the above entitled cause and 
respectfully petitions the Court to grant a rehearing and 
oral argument of the exceptions of the defendant to the 
report of the Special Master, and for grounds of said 
petition says, there is no evidence in the record upon which 
the report of the Special Master could properly be based 
in that, the testimonv does not show the amount or cost 
of the fruit purchased for the partnership nor the selling 
price thereof. Neither does the evidence disclose the loss, 
if any, sustained by the partnership. Notwithstanding the 
absence of evidence on these vital points, the Special 
Master makes a finding, that there was a loss of $3,270.15 
for one-half of which he recommends that a decree be en¬ 
tered against the defendant. 

LECKIE, COX & SHERIER, 

Attorneys for Defendant. 

18 Alfred G. Cerceo, Esq., 

Attorney for Plaintiff: 

Take notice that the above motion will be set for hearing 
on November 1,1929 at 10 o’clock A. M. 

i LECKIE, COX & SHERIER, 

Attorneys for Defendant. 

Service of a copy of the foregoing motion and notice ac¬ 
knowledged this 28tli day of October, 1929. 

ALFRED CERCEO, 

By LOUIS N. CONROY, 

Attorney for Plaintiff. 

Final Decree. 

Filed February 10, 1930. 

###**## 

This cause coming on to be heard at this term of Court 
upon the exceptions to the report of the Special Master, 
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and upon an application for a re-hearing, and the same 
having: been duly argued, it is by the Court, this 10 day of 
February, A. D. 1930, j 

Adjudged, ordered and decreed, that the said exceptions 
be and they are hereby overruled, and the said [report of 
the Special Master, be and is in all respects confirmed, it 
is further 

Adjudged, ordered and decreed that A. Paradiso recover 
of the defendant, Mike Falcone, the amount of one thousand 
six hundred and thirty-five dollars and eight c^nts ($1,- 
635.08), and it is further ! 

Adjudged, ordered and decreed that the plaintiff, A. 
Paradiso, receive the amount of seven hundred fifteen dol¬ 
lars and seventy-three cents ($715.73), with accrued in¬ 
terest thereon, on deposit in the Franklin National 
19 Bank, Savings Account No. 28,242, which Sum is to 
reduce the judgment of one thousand six| hundred 
and thirty-five dollars and eight cents ($1,635.08), leaving 
a balance due the plaintiff of nine hundred andj nineteen 
dollars and forty-five cents ($919.45), plus interest and 
costs, and have execution as at law. 

WENDELL P. STAFFORD, 

Justice. 


Defendant notes an appeal to the Court of Appeals, 
supersedeas bond in the amount of $1,000 is fixejl. 

WENDELL P. STAFFORD. 

Order Fixing Cost Bond on Appeal. 

Filed February 14, 1930. i 


On motion of the defendant in the above caused it is by 
the Court this 14th day of February, 1930, 

Ordered that the bond for costs on appeal herein is 
hereby fixed at $100.00, or in lieu thereof a cash deposit of 
$50.00. 

WENDELL P. STAFFORD, 

Justice, 

Memoranda,. 

February 27, 1930.—Bond ($100) on appeal Approved 
and filed. T 

March 3, 1930.—Statement of Evidence and Notice filed. 
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20 Assignment of Errors. 

Filed March 20, 1930. 

iff iff iff iff iff 

The Court erred in overruling each of the following ex¬ 
ceptions of the defendant to the report of the Special 
Master: 

“Comes now the defendant in the above entitled cause 
and excepts to so much of the report of the Special Master, 
filed herein on the 4th day of .June, 1929, as states and finds 
that the total cost of the fruit purchased by the partnership 
was $9,068.74, and for ground of said exception states: 

1. From the plaintiff’s testimony, record pages 68, 69, 70 
and 71, it appears that he purchased fruit for which he paid 
$9,068.74, but that the fruit so purchased was not all bought 
for the partnership. He bought fruit for himself, Falcone, 
Salvador Ruggieri, Rocco Ruggieri and one Guiliani. All 
the fruit thus bought was charged by the sellers to the plain¬ 
tiff and no separate invoice was made and no record kept of 
the amount of fruit so purchased by the plaintiff for each or 
any of the persons albove mentioned. The plaintiff did not 
know and there was no evidence to show how much was paid 
by him for the fruit purchased for any of the parties above 
mentioned. Notwithstanding the testimony in this respect, 
the Auditor in his said report, finds that the entire amount 
of fruit was purchased for the partnership. 

2. The defendant further excepts to so much of the report 
of the Special Master as finds that the partnership sus¬ 
tained a loss of $3,270.15 and for ground of said exception 
says that there is no evidence in the record upon which said 
findings could properly be sustained, the plaintiff himself 
having testified, record page 123, that he did not know what 
loss had been sustained. As a further ground of said ex¬ 
ception, the plaintiff says that unless the amount paid for 
fruit bought for the partnership and the selling price 
thereof is known, it is impossible to ascertain whether there 
was either profit or loss to the partnership.” 

! LECKIE, COX & SHERIER, 

By JOSEPH T. SHERIER, 

Attorneys for Defendant, Mike Falcone. 
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Service of a copy of Hie foregoing assignment of errors 
acknowledged this 10 day of March 1930. 

ALFRED CER(pEO, 
Attorney for Plaintiff. 

21 Memorandum. 

March 28, 1930.—Statement of Evidence signed. 

Appellant's Designation of Record. 

Filed March 27, 1930. j 

******* 

In preparing the transcript of record on appeal, the Clerk 
will please include the following: 

1. Bill of Complaint. 

2. Answer of defendant, Falcone. 

3. Order of reference to Auditor. 

4. Order referring cause to Special Master. 

5. Report of Special Master. 

6. Defendant’s Exceptions to report of Special Master. 

7. Final decree overruling exceptions to report of Master. 

8. Notation of appeal in open court. 

9. Order fixing bond for costs on appeal. 

10. Memorandum of filing and approval of cost bond. 

11. Statement of evidence. 

12. Assignment of error and this designation. 

LECKIE, COX & SHEERER, 

Attorneys for Defendant. 


Service of a copy of the foregoing designation of record 
acknowledged this 27 dav of March 1930. 

ALFRED CERCjEO, 
Attorney for plaintiff. 

22 Appellee's Designation of Record. 


Filed April 2, 1930. 

* * * * * * | * 

The Clerk of the Court will please include in ^he record 
on appeal the following documents in addition t>o those in 
the designation of record by defendant. 

3—5229a 
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Memorandum of Judge Stafford, dated Oct. 12, 1929. 
Motion for a re-hearing, dated October 29, 1929. 

ALFRED CERCEO, 

' Attorney for Plaintiff. 

23 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, s$: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 22, both inclusive, to be a true and cor¬ 
rect transcript of thC record, according to directions of 
counsel herein filed, copy of which is made part of this tran¬ 
script, in cause Xo. 45939 in Equity, wherein A. Paradiso is 
Plaintiff and Alike Falcone and Franklin National Bank are 
Defendants, as the same remains upon the files and of 
record in said Court. 

In testimony whereof I hereunto subscribe mv name and 
» 

affix the seal of said Court, at the City of Washington, ir. 
said District, this 28th day of May, 1930. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 


24 In the Supreme Court of the District of Columbia. 

Equity. No. 45939. 

A. Paradiso, Plaintiff, 


vs. 

Mike Falcone et ah, Defendant- 

Statement of Evidence. 

Filed Mar. 3, 1930. 

At the hearing of this cause before the Auditor and the 
Special Master on March 25, 1927 to July 5, 1928, the fol¬ 
lowing proceedings were had, evidence offered and given, 
rulings made and exceptions taken by the defendant, Mike 
Falcone, and duly noted. Thereupon, to maintain the issues 
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joined, the plaintiff, A. Paradiso, offered in evidence the 
following: 

The plaintiff being first duly sworn, testified in sub¬ 
stance as follows: 

He went into business with the defendant at 913 Louisi¬ 
ana Avenue in February, 1926. The plaintiff under the 
partnership arrangement was to bear all expenses, and 
any profits derived from the business were to be divided 
equally, losses were to be borne in the same proportion. 
He had an accounting with the defendant in July, 1926, at 
which time they attempted to figure out the profits and 
losses. Rocco Ruggieri was present at the timje and was 
doing the writing for the parties. The figures written by 
Ruggieri were taken from a book that Falcone had. The 
witness is unable to read and write other than his name. The 
witness gave Ruggieri no figures at the time of tlfie account¬ 
ing. He had given Ruggieri some deposit slips he had re¬ 
ceived from the defendant. The defendant gave the witness 
no money at the time he gave witness the deposit slips. 
The deposit slips were thereupon offered in evidence and 
excluded on the objection of the defendant. 
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Thereupon Samuel M. Thrift, a witness called on 
behalf of the plaintiff, having been duly sworn, tes¬ 
tified in substance as follows: 


He is the Assistant Cashier of the Franklin National 
Bank, and as such has supervision of the accounts of de¬ 
positors in that bank. The bank has an account with the 
defendant. Thereupon a transcript of the defendant’s ac¬ 
count with said bank was received in evidence. The said 
transcript is in the following words and figures: 

Mike A. Falcone. 

Card No. 28242 

Date. Withdrawn. Deposited. 

Sept. 1, 1925. Brought forward 


i L 
i C 
i C 
C l 

a 


l 

l 

3 

14 

14 


i C 
i t 
i i 

i c 
c c 


$ 21.66 


65.00 


$20.00 

30.00 

20.00 


Balance. 

$596.90 

616.90 

595.24 

625.24 

645.24 

580.24 
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Date. 


\Vith(lr:nvn. 

Deposited. 

Balance. 

Sept. 

23 

1925 . 


20.00 

600.24 

Oct. 

0 

£ £ 

.. 56.00 


544.24 

£ £ 

19 

£ £ 


60.00 

604.24 

Nov. 

13 

£ £ 


26.25 

630.49 

Dec. 

9 

£ £ 

.. 165.00 


465.49 

£ £ 

24 

£ £ 

• • • • 


2.50 

467.79 

Jan. 

99 

1926 . 

. .. 25.00 


442.99 

Feb. 

l 

£ £ 


12.00 

454.99 

£ £ 

8 

£ £ 


8.00 

462.99 

Mar. Int. credited . 


7.80 

470.79 

Mar. 

12, 

1926 . 

, 4 m 

64.00 

534.79 

£ £ 

92 

£ £ 


46.00 

580.79 

£ £ 

25 

£ £ 


50.00 

630.79 

£ £ 

25 

£ £ 

. 50.00 


580.79 


Apr. 1, 1926 


31.85 

612.64 

26 


£ 9 £ £ 

.. 30.00 


582.64 


£ . 

£ X £ £ 

♦A 


35.50 

618.14 

Apr. 

8, 

1926 .... 


20.00 

638.14 

£ £ 

9 

£ £ 

. 85.00 


553.14 

£ £ 

12 

£ £ 

. 50.00 


503.14 

£ £ 

28 

£ £ 


72.00 

575.14 

Mav 

3 

£ £ 


55.00 

630.14 

£ £ 

6 

£ £ 


34.65 

664.79 

£ £ 

7 

£ £ 

.. 16.00 


648.79 

£ ? 

10 

£ £ 

• ■ • • 


110.00 

758.79 

£ £ 

11 

£ £ 


8.00 

766.79 

£ £ 

14 

£ £ 

• t • • 

.. 30.00 


736.79 

£ £ 

15 

£ £ 

. 92.00 


644.79 

£ £ 

15 

£ £ 


73.00 

717.79 

£ £ 

17 

£ £ 

.. 18.00 


699.79 

£ £ 

17 

£ £ 

.. 50.00 


649.79 

£ £ 

99 

£ £ 


46.00 

695.79 

£ £ 

24 

£ £ 

.. 44.00 


651.79 

£ £ 

24 

£ £ 

. 59.90 


591.89 

£ £ 

25 

£ £ 

• 

16.00 

607.89 

£ £ 

28 

£ £ 


30.00 

637.89 

June 

1 

£ £ 


52.00 

689.89 

£ £ 

2 

£ £ 


97.64 

787.53 

£ £ 

2 

£ £ 

.. 42.00 


745.53 

£ £ 

8 

£ £ 

• 

63.50 

809.03 

£ £ 

10 

£ £ 

.. 41.75 


767.28 

£ £ 

15 

£ £ 


36.00 

803.28 
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Date. 


Withdrawn. 

Deposited. 

Balance. 

June 16 

1926 . 


20.00 

823.28 

June 17, 

1926.. 30.00 


793.28 

27 

u 21 

l c 

47.50 

840.78' 

< 

u 21 

i i 

201.00 

1041.78 

June 22 

i i 


212.00 

1253.78 

“ 23 

i i, 

•. 

141.50 

1394.28 

“ 25 

i c 

. 

91.25 

1485.53 

“ 28 

i i 

. 

67.00 

1552.53 

“ 28 

L L 

. 67.88 


1484.65 

“ 29 

i i 

.600.00 


S84.65 

July 1 

L l 


73.93 

908.58' 

“ 13 

L i 

• 

128.00 | 

1033.5S 

“ 13 

C i 

. 41.75 


1 994.83 

“ 15 

i L 

,,,,,, 

59.78 

1054.61 

“ 16 

L L 

.100.00 


954.61 

“ 17 

< i 

. 70.00 


884.61 

“ 19 

i L 

. . 

40.00 

924.61 

“ 21 

i i 

. 35.00 


S89.61 

“ 90 

L L 

. 68.05 


821.56 

“ 30 

L i 

Brought forward 

87.25 

908.S1 

Aug. 3 

C i 


45.00 

953.81 

“ 3 

i 4 

. 80.00 


873.81 

“ 4 

L i 

. 41.75 


832.06 

“ 4 

L i 

. 78.00 


754.06 

“ 4 


. 48.00 


706.06 


On cross examination the witness testified that jthis tran¬ 
script did not show the entire account of the defendant from 
the beginning to the end. The account existed before Sep¬ 
tember, 1926. Thereupon certain checks drawn by the de¬ 
fendant against his account during the period of ;May 6 to 
August 6,1926 were received in evidence and are as follows: 
May 22, 1926, Frank Loiancono, $42.00; June 15 j 1926, M. 
E. Horton, $30.00; June 24, 1926, Frank Loiancoijo $67.88; 
July 13, 1926, Cash $70.00 

28 Thereupon the plaintiff resumed the stand and 
testified in substance as follows: 

When the defendant gave plaintiff the deposit slips, he 
told plaintiff he was going to give him the money, but never 
gave it to him. The plaintiff went to Baltimore sUx days a 
week and on Sundays. He would leave Washington between 
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6:00 and 7:00 in the morning rot tu ning earlv at times and 
at other times between 9:00 and 10:00 o’clock at night, or 
as late as midnight. During the absence of the plaintiff 
from the citv, the defendant would transact the business 
of the partnership at 913 Louisiana Avo. On only one occa¬ 
sion did the defendant give plaintiff any money, the amount 
being $600.00. 'When defendant did not give plaintiff money 
he gave him slips. When Ruggieri was figuring out the 
accounts between the partners, the defendant gave him fig¬ 
ures from a book Falcone had. The plaintiff gave the slips 
to Ruggieri when the accounts were being figured. Rug¬ 
gieri made up the account and told me I was losing. The 
defendant said he wanted to pay me. The plaintiff was 
then shown certain papers which he identified as the 
account made up by Ruggieri. The plaintiff produced all 
of the deposit slips received by him from the defendant 
save two which he could not find. A fourth person was 
present at the making of the account whose name the plain¬ 
tiff did not remember, but he knew the person very well. 
The plaintiff was thereupon shown a number of bills for 
fruit which he identified as having received from fruit 
dealers in Baltimore. The bills represented lemons and 
bananas bought by the plaintiff. lie paid all of these bills 
personally. The fruit was delivered to 91 3 Louisiana Ave., 
the place where the defendant works. The bills were sent 
to the plaintiff at Washington. Thereupon the witness was 
shown certain checks which he identified as having drawn 
in payment of fruit purchased in Baltimore. It was the 
same fruit delivered lo 913 Louisiana Ave. The funds on 
which these checks were drawn belonged to the witness. 

He did not pay for all of the fruit by check, paid part 
29 in cash and part by check. Thereupon certain checks 
drawn by the plaintiff upon the International Ex¬ 
change Bank were received in evidence and are as follows: 


June 10, 1926. Fruit Auction Co. $633.58 

“ 14 “ Fruit Auction Co. 138.11 

“ 16 “ Baltimore Fruit Exchange. 355.85 

“ 18 “ Curry Stout Motor Co. 17.13 

“ 21 “ Fruit Auction Co. 662.08 

“ 21 “ Lord Baltimore Filling Station .. 72.00 

“ 23 “ Baltimore Fruit Exchange. 296.70 

“ 24 “ Fruit Auction Co. 74.35 

“ 24 “ Fruit Auction Co. 499.65 
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June 25, 1920. Baltimore Fruit Exchange . ..i. . 421.25 

“ 28 “ Fruit Auction Co. j . 587.47 

July 1 “ Fruit Auction Co.].. 317.74 

“ 2 “ Mid-Washington Service Co. .77.50 

“ 6 “ Fruit Auction Co.[. 316.37 

“ 7 “ The Trew Motor Co.L. 26.78 


“ 7 “ Federal American National Bk.J. 80.00 

“ 8 “ Baltimore Fruit Exchange ....[. 387.15 

“ 12 “ Fruit Auction Co.1. 1228.74 

“ 19 “ Baltimore Fruit Exchange ....!. 2S6.10 

“ 19 “ Fruit Auction Co. 383.35 

“ 26 “ Lord Baltimore Filling Station . 72.00 

“ 26 “ Fruit Auction Co. 791.86 


At the time the account between the parties was stated 
by Euggieri the witness did not have the checks given by 
him in payment of the fruit purchased, the checks being at 
the bank. The defendant did not ask the witness to get 
the checks from the bank. Thereupon the plaintiff offered 
in evidence certain writings made upon deposit slips of the 
Franklin National Bank in the form following: 

30 Deposited in the Franklin National Bafik, Penn¬ 
sylvania Avc. at 10th Street NW., to the credit of 
Mike Falcone, June 25, 1926, $84.50; June 24, 19-j6, $95.00; 
July 7, $27.35; July 7, $64.06; July 6, $97; July 6, $20; 
July 7, $13.50; July 7, $51.75; July 23, $163.30; Undated, 


July 13, $25.55; July 13, $171.50; July 14, $88,181 July 15, 
$156.12; Blank as to both name and date, $33; Bljank as to 
date, $137; (Note: This slip bears on its face the notation 
“Paid Paradiso”). Blank as to date, $15; Blank as to 
name and date, $7.00. 

The witness paid rent for premises, 913 Louisiana Ave. 
Whereupon there was received in evidence receipt dated 
June 30,1926 for $83.33, representing rent for abbve prem¬ 
ises from June 10 to August 1st, 1926, and also receipt 
dated July 22, 1926, for $50 representing rent for premises 
to July 31, 1926. The former receipt is written on a de¬ 
posit slip of the Franklin National Bank. The defendant 
stated to the witness he would pay his part of any losses. 
He made this statement more than once. 
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On cross examination the witness testified that the de¬ 
fendant was in business on his own account at 913 Louisi¬ 


ana Ave. In addition to the income from the fruit business 
the plaintiff received rent from a house owned by him and 
income from trucks he used in transporting fruit. He had 
one house which rented for $35 per month. He had three 
trucks with which he transported fruit for himself, the de¬ 
fendant and others. He would earn about $25 for each trip 
to Baltimore, lie did not know how many trips he had 
made during the months of June and July, 192(5. During 
June and July the defendant gave the witness a portion of 
the monev received bv him. lie could not state how much 
money he had received during that period from the defend¬ 
ant, and had no record to show the amount. The defendant 
put the amounts in a book. During the months of April 
and Hay the defendant gave the witness a deposit 
31 slip similar to those offered in evidence when.he did 
not give the witness any money. The defendant did 
not pay the witness all that was due him for April and 
Mav, but he did not kliow what the balance was or for which 
month it was due. The defendant did not in every case 
give the witness a slip when he failed to pay witness during 
April and .May—sometimes he gave a slip. None of these 
slips for April and May were produced. From April to 
July, 192(5, the witness deposited his funds in the Interna¬ 
tional Exchange Bank. He deposited in that account all 
monev received from the defendant. He did not know 
whether he had received other than $(500.00 from the de¬ 
fendant during June and July. Whereupon there was of¬ 
fered in evidence check dated June 4, 192(5, drawn by 
Laura It. Scherer to the order of Mike Falcone for $22.50; 
check dated June 18, drawn by Harry Shapiro to the order 
of Mike Falcone for $31.50; July 15, 1926, check drawn by 
Harry Shapiro to the order of Mike Falcone for $42.50 and 
July 20, check drawn by Emma T. Hahn for $24.50 to the 
order of M. Falcone, all of which checks were endorsed by 
the defendant to the plaintiff who in turn endorsed and 
cashed the same. 


Elias Kiatta, a witness called on behalf of the plaintiff, 
having been duly sworn, testified in substance as follows: 

He knows the plaintiff and defendant and that they con¬ 
ducted a fruit business during the months of June and 
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July, 1926, at 913 Louisiana Ave. Tie boughtj fruit from 
them never more than three times a week. If<^ found the 
defendant in charge every time and gave the mojney to him. 
He would buy ten, twelve or fifteen bunches (|>f bananas, 
ranging in price from 90 cents to $1.25. 

Thereupon Rubano Tucci, a witness called oli behalf of 
the plaintiff, having been first duly sworn, testified in sub¬ 
stance as follows: j 

He knows the parties to this cause and that they con¬ 
ducted business at 913 Louisiana Ave. During June and 
July he visited the place of business of the parties three or 
four times a week. The defendant was there all jof the time 
and the witness bought his fruit from him. The plaintiff 
would go to Baltimore everv Mondav. The witness some- 
times paid the defendant and sometimes the plaintiff 
32 for the fruit he bought. On cross examination the 
witness could not state how many times during June 
and July he purchased fruit from either of the parties. He 
did not buy much in July. 

Hugh W. Carter, a witness called on behalf of the plain¬ 
tiff, having been first duly sworn, testified in sujbstance as 
follows: I 

He is an auctioneer for the Fruit Auction Company in 
Baltimore, Maryland, and knows both the plaintiff and de¬ 
fendant, having met the defendant within tliej past six 
weeks or two months. During the months of June and 
July, 1926, the plaintiff purchased fruit from the Fruit 
Auction Company. The witness has no idea where the 
fruit went which was bought by the plaintiff. Ttye sales of 
fruit by the plaintiff were made by three auctioneers of the 
Auction Fruit Company. The witness checked in blue 
pencil on the ledger sheet presented to him the entries 
made by him. The plaintiff paid for the fruit either in 
cash, check, or cash and check. The witness did not know 
whether plaintiff bought all of the fruit for b|imself or 
whether he was buying for other people as well. I 

j 

Samuel M. Thrift, being recalled, identified the account 
of the defendant with the Franklin National Bank from 
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November 17, 1917 to September 1, 1926, showing a total 
deposit during that period of $5762.56. Thereupon the 
witness identilied cheek dated May 15, 1926, drawn by the 
defendant to the order of Mrs. A. S. Ceriglio, for $50 on the 
margin of which is Written “for rent of basement”, and 
also a cheek dated -lube 24-, 1926, drawn by the defendant 
to the order of the plaintiff for $600.00, both of which 
checks were paid by the Franklin National Bank out of 
funds of the defendant. The latter check bears the en¬ 
dorsement of the plaintiff. 

Thereupon the plaihtiff offered in evidence the following 
statement dated May 16, 1927, on the letterhead of the 
Fruit Auction Company, showing purchases made by the 
plaintiff during the months of dune and July, 1926, amount¬ 
ing to $7321.69, together with an affidavit of Nicholas W. 
Kaltenbach, wherein he made oath that the plaintiff during 
the months of dune and July, 1926, purchased from 
33 the Baltimore Fruit Exchange fruit for which he 
paid $1747.05. 

Whereupon the plaintiff resumed the witness stand and 
testified on cross examination as follows: 

He operated three 1 rucks in transporting fruit for him¬ 
self, the defendant, Salvador Ruggieri, Rocco Ruggieri 
and Guiliani. He could not state the amount fruit pur¬ 
chased by him for any of the parties named. All of the 
fruit purchased was charged to the plaintiff who paid for 
the same out of his own funds. The fruit purchased for 
the several individuals was not segregated but was all 
charged to the plaintiff who paid for the same with the 
checks heretofore offered in evidence. He could not state 
how much he paid for fruit bought for any of the individ¬ 
uals above mentioned, nor did ho know how much the fruit 
for himself or the defendant during the period involved had 
cost. The witness identified his pass book showing depo¬ 
sits made by him during June and July, 1926 in the Inter¬ 
national Exchange Bank, which deposits were as follows: 

June 1, $1000.25; June 2, $205.00; June 4, $410; June 5, 
$237.50; June 10, $506; June 19, $700; June 19, $264.86; 
June 26, $820; June 26, $888; July 1, $490.50; July 3, $490; 
July 6, $300; July .9, $442; July 10, $689.01; ‘ July 17, 
$926.72; July 19, $250; July 21, $678.23; July 24, $557.50 
and August 3, $534.00. 
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All of this money except $35 a month rent received from 
a house was received from the sale of fruit purchased by 
the plaintiff and from the hire of the trucks usj?d in trans¬ 
porting the fruit, lie did not know how much was received 
from the trucks or how much from the work of his wife, 
lie could not give any idea as to what proportion of these 
deposits was received from his wife’s earnings,j the trucks, 
or his own earnings as compared with that received from 
the sale of fruit. 

The plaintiff being recalled as a witness testified in sub¬ 
stance that he had three trucks during the months of June 
and July, 1926 and that with one truck h|e made $50 
34 and with the other $25; he made some cbmmissions 
in Baltimore on sales of fruit. j 

On re-cross examination he tesitfied that he deceived no 
the different people he sold the fruit to and jhe replied, 
slips from the defendant for the months of April and May, 
1926. He did not ask for any and made no complaint to the 
defendant for not giving him slips, and does not know 
why he did not complain. He lias no record as to the 
number of davs he used the trucks and does not know the 
amount earned from the trucks and deposited ii|i bank. 

On re-direct examination the witness was asked whether 
the purchases he made in Baltimore were segregated as to 
“The expense of the bananas, that was divided between 
three or four, and the stuff they got from California, it 
was just between Paradiso and Falcone.” H<j was then 
asked whether the expenses, all the moneys thatj were paid 
by Guiliani and Eocco were separated from the expenses 
that were paid by Paradiso, and answered, “Hej carried it 
all at once.” 


Q. “Were expenses for the fruit purchased in Baltimore 
charged, either all of them to himself and Falcoife, or were 
they separated, the expenses to Guiliani and Eojeco?” A. 
“They just paid him the expenses, the expense over there.” 

Guiliani and Eocco used to purchase the stuff and plaintiff 
only used to bring it over. 


On re-cross examination he testified that th£ bills for 
fruit came all in one sum; he used to get them &11 at once 
and used to separate bills, like for Guiliani, gave them to 
Guiliani, and for Eocco, gave them to Eocco, and to Para- 
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diso, gave those to Paradiso. He received only one bill for 
the fruit purchased and did not know whether that was his 
bill or Rocco’s. How could he know, this thing was three 
years old, and he does not know how to read or write. 
When asked whether Rocco always gave him the money in 
advance, or whether plaintiff had paid for the fruit and 
collected from Rocco when he came back, he answered,— 
when he finished the goods, within eight days time. He 
denied that he : testified on cross examination that 
35 Rocco gave him the money when he sold Rocco the 
goods. When asked if lie did not testifv on his cross 
examination that he paid for all of the bananas himself, 
and when he delivered them to Rocco Rocco paid him, he 
answered,—“No". When asked whether he received de¬ 
posit slips fi*om Falcone for April and May, 1926, he an¬ 
swered that he did not remember the month that it was. 
He did not know how!much cash he received from Falcone 
during the period of the partnership for which he got no 
slip, and has no record to show how much cash was paid to 
him bv the defendant. Defendant did give him monev, but 
he does not know whether it was enough or not; he cannot 
tell the amount. 

Rcccc Ruggeri, called as a witness on behalf of plain¬ 
tiff, after having been duly sworn, testified in substance as 
follows: 

He is engaged in selling bananas and is acquainted with 
Paradiso and Falcone. He was called by the parties to 
make up their account. He was shown plaintiff’s Exhibit 
3 offered for identification on April 21, 1927. and stated 
that he wrote the paper. On cross examination he was 
asked whether at the time he made up the statement just 
referred to he had the deposit slips heretofore offered in 
evidence, and answered that he did. He had no other infor¬ 
mation or figures at that time. When asked whether Para¬ 
diso told him at that time that Falcone had paid him some 
cash that was not shown on those slips, he answered,— 
“I no see any money, I see the paper.” The slips were all 
that he had to make up the account from. Nobody told 
him of any other payments but those shown on the deposit 
slips. 
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Thereupon the defendant to maintain the issue on his 
part joined, being called as a witness on his own behalf, 
and after having been duly sworn testified in substance 
as follows: 

He and the plaintiff were engaged in the fruit business 
at 913 Louisiana Ave., having begun said business in 
February, 1926, and continued through July of jthat. year. 
He paid the plaintiff the amount received by liini from the 
sale of all fruit belonging to parties. He did not collect 
$2000.00 from the sale of fruit and deposit it in his per¬ 
sonal bank account and never put any money de- 
36 rived from the sale of partnership fruit ijn his per¬ 
sonal account except on one occasion when, 1 the plain¬ 
tiff had some trouble with one of his trucks arjd did not 
come home. On plaintiff’s return the witness gjave plain¬ 
tiff his check for $600.00 being the amount collected dur¬ 
ing the plaintiff's absence. He never used any of the 
money coming into his hands from the sale otj fruit be¬ 
longing to the partnership for his own purposes. During 
the period in question the plaintiff had sold fruit| belonging 
to the partnership, had put the money in his pocket and 
never gave the defendant an account of wliajt ho was! 
doing. At the time the account was made up |by Rocco, 
the plaintiff had no figures except those appearing on 
the deposit slip. The witness paid the plaintiff any num¬ 
ber of times when he did not give him slips. Lots of 
times the witness would go to the bank and deposit the 
money in plaintiff's account. Paradiso gave him! no record 
of such deposits. 


On cross examination the witness was shown the deposit 
slips offered in evidence and admitted that they were in 
his own writing. The writing done bv Rocco was on an 
old piece of paper and was not upon plaintiff’^ Exhibits 
2 and 3 offered for identification on April 21. Witness was 
present when Rocco was making the account. iHe never 
heard anything said to the effect that there was a loss 
of $5000 or of $3279.50. He never heard that there was 
a loss. When asked, Q. “Did you tell Paradiso at that time 
that you would pay whatever was lost?” Hejanswered 
“Well, how could I pay him; we never knew thjere was a 
loss.” He does not now know that there was a los£. He was 
thereupon shown his answer to the bill, but coujld not re- 
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member whether he had read it before he signed it. When 
asked whether heeonld read and write the English language, 
he stated that he could write his own name. He thinks he 
heard the answer rdad to him by his counsel. He does 
not know whether the business was run at a loss or not 
because tliev never bad anv record. So far as he knew 
the partnership did 1 not lose anything. The $600.00 re¬ 
ferred to in the direct examination was collected during 
the period of three dr four days that the plaintiff was in 
Baltimore. The witness could not tell how much 
37 he made out of his own business a week. It is not 
true that he retained $50.00 a week for his salary 
out of the moneys collected for the partnership. When 
Paradiso was at the place of business he was selling fruit 
and collected for it .just the same as the witness. The wit¬ 
ness paid the expenses of his own business in cash and 
checks. He supposed the paid checks were in his bank 
and would produce them if desired. The witness paid 
the rent for 013 Louisiana Ave. for the months of April 
and May. The witness thereupon identified several checks 
drawn on his personal account and testified as to the pur¬ 
poses for which the checks were drawn. He was never 
requested to make an account between Paradiso and him¬ 
self. He was present when the account was made and 
told Paradiso if he wanted to make an account to make 
it straight and get everything on the book. That is all 
he told him. Paradiso said that all he could tell was what 
he saw on the slips. When, ivhen asked whether witness 
waited until the account was made up he replied, “They 
just marked it down and went away; I don’t know what 
they did; I don't know; they marked down those slips from 
these I have.” He did not tell Rocco and Paradiso that 
he would see that the losses were paid. 


On re-direct examination witness testified that the fig¬ 
ures written by Rocco were on a brown piece of paper 
and that he did not see plaintiff's Exhibits 2 and 3. On 
re-cross examination he was asked whether he i*emembered 
seeing the figures on'plaintiff’s Exhibit- 2 and 3 and he an- 
swered that he did not. He was then asked whether the fig¬ 
ures on Exhibit 1 (deposit slips) corresponded with the fig¬ 
ures on plaintiff’s Exhibit 2, and answered, “Yes.” When 
asked on re-direct examination witness testified that he gave 
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the plaintiff the deposit slips because the plaintiff j asked him 
to “make the slip, the money you give me and tjhen at the 
end of the week we figure on the month, and thefri we know 
how much monev we have.” Fverv time the witness gave 
the plaintiff money he turned over to the plaintiff one of 


those slips so he could remember the amount, 
tiff was at that time hauling bananas for other 


[The plain- 
people and 


receiving compensation for that service, and wasjalso being 
paid by the partnership for hauling fruit for it. 


38 On re-cross examination he stated that he would 
make out a slip when there was a delivery, if no 
delivery, he would put the money in his pocket j and after 
an amount of $100.00 had been received he Would give 
it to the plaintiff’. When he gave the plaintiff" jno money 
he did not make a slip, lie gave him a slip and money. 
“As we made the account in the evening we made a re¬ 
membrance of the monev that was given.” He was at the 
place of business most of the time when Paradise was there 
when he was not in "Baltimore. - He gave the plaintiff* the 
deposit slips on which was written the number of his per¬ 
sonal account. That did not mean anything. The slip 
was given as a remembrance of the amount of money 
paid. The money was not deposited in his account, but 
was given to Paradiso. Four of the deposit slips did not 
have written upon them the number of witness's account. 

The plaintiff being recalled for re-direct examination 
testified that Rocco stated there was a loss and Falcone 
said he would pay the loss. On re-cross examjnation he 
was asked what the amount of the loss was, and answered 
that he did not know. 


Raymond Thomas, a witness called on belnilf of the 
plaintiff in rebuttal, after being first duly sworn, testified 
in substance as follows: j 

He worked for the parties in June and July, 1926, help¬ 
ing deliver bananas. Paradiso sometimes would go to 
Baltimore and Falcone would stay around the place and 
sell the stuff while he was gone and the witness would 
deliver it. Falcone was always at the place of business. 
He saw Falcone give some of the deposit slips to the plain¬ 
tiff. He did not see him give the plaintiff money at the 
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time. Sometimes lie saw Falcone give the plaintiff money. 

He did not give the plaintiff one of the slips when he gave 

him monev. On cross examination he testified that he 
* 

did not see Falcone give Paradiso any money during April 
and May, 1926, but most of the time he gave him some of 
these slips; he does not remember seeing Falcone give 
Paradiso any money during April and May. Falcone might 
have given Paradiso some money during April and 
39 May, but he was too small to remember; it has been 
so far back. He can remember seeing Falcone giv¬ 
ing him slips and can also remember seeing him give him 
monev once in a while. The witness was too small to 
remember how much monev Falcone gave Paradiso, but 
was large enough to remember the slips that Falcone gave 
Paradiso. He did not remember how often he had seen 
Falcone give Paradiso these slips—once in a while he 
gave him those slips. The witness was at 916 Louisiana 
Ave. only part of the day. He went to school and would 
come down there after school and when school closed for 
the summer he worked regularlv everv daw When asked 
what circumstances enabled him to remember that he saw 
Falcone give Paradiso a slip without any money in July, 
1926, he answered: “what day it was, I do not know.” 
Paradiso did not sav anvthing about monev when Falcone 
gave him these slips. He never said a word; the only thing 
the witness saw was that Falcone gave Paradiso those 
slips. He does not know how aften Falcone gave the plain¬ 
tiff monev or how much he gave him. 

On re-direct examination the witness testified that Para¬ 
diso would be awavi from the store sometimes three davs 

* W 

a week. He did not know what Falcone did with the money 
collected from the sale of the fruit. Sometimes on Satur¬ 
day night when they were counting up he saw Falcone 
give Paradiso cash money. 

Be it remembered that the foregoing contains the sub¬ 
stance of all of the: evidence given at the hearing of this 
cause, and the exceptions stated to have been taken were 
so taken and were duly allowed and noted, and in order 
that each and every one may be preserved and made a part 
of the record together with the full substance of the evi¬ 
dence, this statement is duly set forth, approved and signed 
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in order to be made a part of the record in tli 
entitled cause this 28th day of March, 1930. 


e above 


WENDELL P. STAFFORD, 

Justice. 


40 [Endorsed:] No. 45,939. Eq. Paradiso v. Fal¬ 
cone. Statement of Evidence. Court of Appeals, 
District of Columbia. Filed Jun. 9, 1930. Hibnry W. 
Hodges, Clerk. 
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